HOME » AUTHORITY, OBEDIENCE, AND THE STATE » RESPONSE ESSAYS

% AUTHORITY, OBEDIENCE, AND THE STATE

MICHAEL HUEMER | BRYAN CAPLAN | TOM G. PAIMER | NICOLE HASSOUN

Authority is Not the (Only) Problem: People Have Positive as Well as
Negative Rights

Nicole Hassoun « March 11, 2013 «

W Tweet @ Like ®© submic N Share

overty, Property, and Rights

When I met Samantha, she was making her living picking up waste to sell to
recyclers on the Smokey Mountain garbage dump in the Philippines. Like about half of
the world’s population, she lives on less than the equivalent of what two dollars a day
buys in the United States. She is very likely to suffer and die young from an easily pre-

ventable poverty-related illness.



Samantha has a right to life as well as a right to liberty and property. Some of her
rights are negative and others are positive—that is they generate duties on others to
help. Perhaps in helping fulfill these rights, we must stop short of violating other
rights. Perhaps no one can steal to help Samantha. Perhaps no one can force anyone
else to help her. But this is not obvious. If a large corporation has a monopoly on the
sale of a life-saving drug that Samantha needs, we may be justified in forcing the cor-

poration to offer the drug to Samantha at a price she can afford.

Property rights like other rights are limited. Even on the most libertarian justification
for property rights, advanced by John Locke, one can only have a right to acquire
something if that person leaves enough and as good for others. As Robert Nozick de-
velops the theory, one cannot keep anything that he or she has not created that others
need to survive. On a better (Rousseauian) conception of property rights, if the current
distribution of property does not allow all to meet their basic needs, there is some-
thing wrong with it. Obviously, many people do not have enough to meet their needs
in a world where billions are in desperate poverty and millions die every year from
easily preventable poverty-related illnesses. The current distribution of property

rights is not justified.

“Is” Does Not Entail “Should”: We May Have to Make States (More) Legitimate

States have not secured most people’s actual consent, and it would not be reasonable
to consent to be governed by some states, but this does not entail that we should abol-
ish states. Even if states can only do what private agents can do, perhaps they should
do what they can to secure (reasonable) consent. In my book Globalization and Global
Justice I argue that, to consent, people must at least be able to reason and plan. So peo-
ple must be able to meet their basic needs for things like adequate food, water, and
health care. Legitimate states have to help all of those subject to their rules secure

these things.



“Could” Does Not Entail “Would”: In the Real World Anarchy Is Terrible

Maybe there is no way to ensure that everyone who is subject to a state’s rules can
(even reasonably) consent to their rules, but we need states anyway. States do not just
enforce laws and protect borders. They help us live together well by solving many col-
lective action problems, and they secure other positive and negative rights. Anarchy,
in the real world, is usually horrifying. Somalia may be an average low-income coun-
try, but it is governed by warlords and, on average, we can do better. Democratic gov-
ernment that respects, protects, and fulfills basic rights may not be great—most people
have to abide by at least some rules that they do not endorse—but it is better than

that alternative.

Some would do well in anarchical states. Rich warlords often do well, at least for a
while. But people like Samantha, who cannot afford to hire decent protective services,
often do poorly. It is possible that people would charitably provide Samantha with the
things she needs (and not only protection services) in an anarchical society, but I do
not think it is likely. Charity has not alleviated global poverty in a world of primarily
capitalist states. But neither has charity alleviated poverty in anarchical societies.
Even in the U.S., where many people give private charity, states give more aid. Perhaps

we should make states better, not eliminate them.

Everything People Claim Is Not Necessarily Theirs

Libertarians and anarchists cannot respond to the foregoing arguments by asserting
that taxing some people to protect the welfare of others violates rights—in particular,
property rights. This may be so if securing everyone’s consent is impossible, but only if
libertarians and anarchists endorse a radically implausible account of almost invio-
lable property rights. That is not common sense. Other rights are important, too, and

rights limit the application of other rights. I do not have a right to life that extends so



far that it allows me to deprive others of their rights to life. I do not have property
rights that extend so far that they allow me to withhold essential goods that I do not

need from those who will suffer and die without them.

Property rights are complicated bundles of different privileges, claims, powers, and
immunities. In different states, and at different points in time, property rights are un-
derstood in different ways. Their limits are defined differently. Consider an amusing
example. In the colonial era, beavers were understood to be common property—any-
one could take them from anyone’s land. But as beavers became scarce and their pelts
could be traded for money, they privatized half of the beaver: Anyone could still take

the meat but they had to leave the pelt on the land where it was found.

Different people benefit more or less under different property-rights regimes, but
moral property rights must not undermine other rights. Today no one can dump toxic
waste in part of a river that they own even if that would save them a lot of money. Any
property rights system that allows this would be impermissible. And insofar as taxes
are necessary for protecting individuals’ ability to secure what they need to survive,

pre-tax income is just an accounting figure.

Freedom within States That Protect Rights (and Do Other Important Things)

If states lack the authority to protect rights, it is not clear why Huemer thinks other
agents can have this authority. Moreover, most people hold that states and other ac-
tors must abide by different rules. One reason to hold that different rules apply to dif-
ferent agents is that this protects individual freedom. States may have to set the limits
of property rights so that individuals are free within these constraints. The thought is
that, if the rules are set correctly, other agents will not have to consider all of the
downstream effects of each of their business transactions to be sure that they help ful-
fill and do not violate rights or other moral requirements. Of course, in the real world,

the rules are not always set correctly, but that may just mean we should change them.



The preceding reflections do not tell us everything about what legitimate states can
do. They do not tell us that states can set property rights in any way that they might
like, conscript people to kill others, prevent people from killing themselves with toxic
chemicals, or stop people from entering or leaving the territory within which they
rule. States may have to do much more than respect, protect, and fulfill basic rights.

But they do have to respect, protect, and fulfill them.

Some Further thoughts on Corporations and States

Suggesting that states are like corporations (or other private agents) does not justify
anarchy. States are like large corporations and other private agents in some ways and
not others. No state, or corporation, has a (global) monopoly on coercive force. Some
corporations are bigger than most states, but almost all of corporations are regulated
by states, at least to some degree. States are not regulated by corporations, though

their fates can be deeply influenced by them.

Nor are monopolies always bad (or good). Monopolies may be an effective way to pro-
vide some public goods. Monopoly protection gives pharmaceutical companies an in-
centive to create new medicines, for instance. But monopoly protection also allows
companies to price essential drugs much higher than would otherwise be sustainable
—preventing poor people from accessing them. There may be better ways to provide
some public goods than via monopoly protection. States working alone, or in concert,

might do a much better job of meeting global health needs by supporting public re-

search and development of key drugs. Not only can we restructure the incentives

pharmaceutical companies face to get them to do more research and development

on the largest global health problems (Fair Trade for Health), we can change the

kinds of patents given for new innovations.




With monopoly provision, little research and development is done on the largest
health problems because companies cannot sell much to the global poor who suffer
from the largest burden of disease. Companies do much better by creating drugs that
do not cure, but treat, chronic problems of rich patients who can continue to buy them

into perpetuity.

Moreover, the virtues of competition and efficiency are not the only virtues. States al-
ready allow competition for the private provision of many of the services they provide
—including protective services—but the results are not always good. There are many
private security firms, and it is becoming more and more common for states to hire
mercenary companies to help fight wars. But private companies, like states, often vio-
late human rights in wartime. In fact, private companies, like states, often violate hu-

man rights and other moral requirements even when they do not participate in wars.

It is an open and very difficult empirical question: “Under what conditions are public
or private provision of goods or services better, to what extent should any agent have
a monopoly on the provision of goods or services, and which legal regulations are
good and which are bad?” We need to carefully consider the virtues of different poli-
cies in any given instance. To solve the problems corporations cause we may need to
better regulate corporate behavior, not eliminate all regulations. But rather than spec-
ulate about even these concrete and comparatively limited questions—never mind
what kind of political system would be best in general—we may do better to attend to

empirical evidence about what actually works.
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